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By David S. Kupetz1

I. Introduction

XYZ Corp. (‘‘XYZ’’) is a wireless technology company that was formed
three years ago. Since that time, more than $200 million in equity
investments has poured into XYZ. Additionally, XYZ has incurred more
than $25 million in unsecured debt that it is now unable to pay. While
XYZ has developed some exciting products, it continues to operate on a
negative cash �ow basis, and is unable to obtain further funding through
either equity investment or debt placement. The Board of Directors of
XYZ has considered the realistic alternatives available. At this point,
XYZ is insolvent (XYZ’s debts exceed the value of its assets). The Board
recognizes that, under the circumstances, it has �duciary obligations
running to XYZ’s creditors and that it is required to act in a manner
reasonably designed to maximize creditor recovery.

Among the alternatives considered by the Board are the following: (1)
merging with or being acquired by a quali�ed candidate; (2) commenc-
ing a formal bankruptcy proceeding (chapter 11 reorganization or a
chapter 7 liquidation); (3) engaging in an out-of-court debt restructuring
or workout; (4) shutting down the business and simply closing the doors
(an informal death); (5) streamlining the company and focusing on a
core business or technology; or (6) making an assignment for the bene�t
of creditors. The Board has determined that a going concern sale of
XYZ’s business is in the best interests of the company and its creditors
and has identi�ed two potential purchasers who have expressed inter-
est in the acquisition. However, neither purchaser will acquire the busi-
ness if the assumption of XYZ’s unsecured debt is involved. Further, the
situation is deteriorating rapidly. XYZ is burning through its cash
reserves, XYZ’s key employees are aware of its �nancial di�culties, and
creditors of XYZ are pressing for payment. XYZ’s Board has been ad-
vised and has now concluded that an assignment for the bene�t of cred-
itors (‘‘ABC’’) may be the most appropriate course of action.

In many instances, where the goal is to transfer the assets of the
troubled business to an acquiring entity free of the unsecured debt
incurred by the transferor and wind down the company in a manner
designed to minimize negative publicity and potential liability for direc-
tors and management, the most advantageous and graceful exit strat-
egy can be an ABC. An assignment for the bene�t of creditors can serve

1David S. Kupetz, a partner in Los Angeles’ Sulmeyer Kupetz, is an expert in
insolvency, business reorganization, and bankruptcy matters. For more information on
this topic, please contact David Kupetz at dkupetz@sulmeyerlaw.com.
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as a very useful and e�cient means of (i) accomplishing a wind down
and the liquidation or going concern sale of a troubled business unable
to reorganize; (ii) maximizing a secured creditor’s recovery from the as-
sets of a distressed debtor; and/or (iii) facilitating a buyer’s acquisition
of a troubled business or assets from an entity burdened with unsecured
debt (and, with the cooperation of secured creditors, secured debt).

The process of an ABC is commenced by the distressed entity (the
‘‘Assignor’’) entering an agreement with the party that will be
responsible for conducting the wind down and/or liquidation or going
concern sale (the ‘‘Assignee’’) in a �duciary capacity for the bene�t of
the Assignor’s creditors. The assignment agreement is a contract under
which the Assignor transfers all of its right, title, interest in, and
custody and control of its property to the third-party Assignee in trust.
The Assignee liquidates the property and distributes the proceeds to the
Assignor’s creditors. In an ABC (as in a formal federal bankruptcy
proceeding), unsecured creditors of the Assignor have no right to pursue
the assets assigned to the Assignee, but rather must submit a proof of
claim to the Assignee and, if the claim is allowed, will ultimately partic-
ipate in the Assignee’s distribution of funds from the assignment estate.

The option of making an assignment for the bene�t of creditors is
available on a state-by-state basis. With the meltdown su�ered in the
dot-com and technology business sectors in recent years, California has
become the capital of ABCs. In discussing assignments for the bene�t of
creditors, this article will focus primarily on California ABC law.

II. Assignment for the Bene�t of Creditors

‘‘An assignment for the bene�t of creditors is a business liquidation
device available to an insolvent debtor as an alternative to formal bank-
ruptcy proceedings.’’2 Unlike federal bankruptcy proceedings, assign-
ments for the bene�t of creditors are governed by state law.

Assignments originated at common law, but now are governed by
statutes in most states. The statutes may be mandatory, replacing com-
mon law assignments entirely, or permissive, allowing common law as-
signments to continue. In addition to specifying applicable procedures
in detail, state assignment statutes usually prohibit preferences to cred-
itors and award priority to favored creditors (e.g. for taxes or wages).
State laws may not provide for the discharge of debts, however, or
condition a creditor’s participation in a distribution upon the granting
of the discharge. Such laws are preempted by the federal government’s
exercise of its power to enact a uniform bankruptcy law. (Citing Interna-
tional Shoe Co. v. Pinkus, 278 U.S. 261, 49 S. Ct. 108, 73 L. Ed. 318
(1929)).3

In order to commence the ABC process, a distressed corporation will
generally need to obtain both board of director authorization and

2Credit Managers Assn. v. National Independent Business Alliance, 162 Cal. App. 3d
1166, 209 Cal. Rptr. 119 (2d Dist. 1984).

3Tabb, The Law of Bankruptcy, p. 27 (Foundation Press, 1997).
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shareholder approval. While this requirement is dictated by applicable
state law, the ABC constitutes a transfer of all of the Assignor’s assets
to the Assignee and the law of most states provides that the transfer of
all of a corporation’s assets is subject to shareholder approval (although
this approval may be obtained, in some instances, retroactively).4 In
contrast, shareholder approval is not required in order for a corporation
to �le a petition commencing a federal bankruptcy case. In some in-
stances, the shareholder approval requirement for an ABC can be an
impediment to the quick action ordinarily available in the context of an
ABC, especially when a public company is involved as the Assignor.
Nonetheless, ABCs have been successfully implemented by public
companies (e.g., the ABC made by iPrint Technologies, Inc. in October
2002).

Assignments for the bene�t of creditors in California are governed by
common law and are subject to various speci�c statutory provisions. In
states like California, where common law (with speci�c statutory supple-
ments) governs the ABC process, the process is non-judicial. The basis
for applicability of common law in California is set forth in California
Civil Code § 22.2 which provides that ‘‘[t]he common law of England, so
far as it is not repugnant to or inconsistent with the Constitution of the
United States, or the Constitution or laws of this State, is the rule of
decision in all the courts of this State.’’ An assignee in an assignment
for the bene�t of creditors serves in a capacity that is analogous to a
bankruptcy trustee and is responsible for liquidating the assets of the
assignment estate and distributing the net proceeds, if any, to the as-
signor’s creditors.5

Among the statutory provisions under California law applicable to as-
signments for the bene�t of creditors are the following: (1) Cal. Code
Civ. Proc. § 493.010 (de�ning a ‘‘general assignment for the bene�t of
creditors’’); (2) Cal. Code Civ. Proc.§ 1802 (requiring a notice to credi-
tors of the assignment, the setting of a deadline — on 150 to 180 days
notice — for submission of claims to the assignee, and setting forth the
assignor’s obligation to provide the assignee with a list of creditors,
shareholders, and other parties in interest); (3) Cal. Code Civ. Proc. §
493.030 (providing for termination of attachment and temporary protec-
tive order liens obtained within 90 days prior to the making of the as-
signment for the bene�t of creditors); (4) Cal. Code Civ. Proc.§ 1204
(providing for priority treatment of claims for wages, salaries, commis-
sions, and employee bene�t contributions); (5) Cal. Code Civ. Proc. §
1204.5 (priority for consumer deposit claims); (6) Cal. Code Civ. Proc.§
1800 (right of assignee to recover preferential transfers — statute paral-

4See, e.g., California Corporations Code §§ 1001, 151, and 152.
5See Credit Managers Association of Southern California v. National Independent

Business Alliance, 162 Cal. App. 3d 1166, 1170-72. (‘‘Under the common law of assign-
ment, the assignee stands in the place of the assignor. . . [A]s trustee for all the creditors,
[assignee] was charged with the duty to defend the property in its hands against all
unjust adverse claims.’’); see also In re A & B Liquidating, Inc., 18 B.R. 922, 8 Bankr. Ct.
Dec. (CRR) 1199, 6 Collier Bankr. Cas. 2d (MB) 342, Bankr. L. Rep. (CCH) ¶ 68866
(Bankr. E.D. Va. 1982).
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lels Bankruptcy Code section 547 and allows assignee to bring a prefer-
ence action within one year of the date of the assignment); (7) Cal. Civ.
Code § 1954.1 (right of assignee to occupy business premises); (8) Cal.
Civ. Code § 3439.07(d) (authorizing assignee to exercise any and all of
the rights and remedies available to any one or more creditors of the as-
signor in connection with bringing a fraudulent transfer action); Cal.
Com. Code § 6103(c)(6) (bulk sales laws do not apply to sales by an as-
signee for the bene�t of creditors) and (10) Cal. Com. Code §§
9102(a)(52)(A)(ii) and 9317(a)(2) (providing that an assignee for the ben-
e�t of creditors and a bankruptcy trustee are each a ‘‘lien creditor’’ who
has priority over an unperfected security interest).

III. The Alternative of Voluntary Federal Bankruptcy Cases

Chapter 7 bankruptcy provides a procedure for the orderly liquidation
of the assets of the debtor and the ultimate payment of creditors in the
order of priority set forth in the Bankruptcy Code. Upon the �ling of a
chapter 7 petition, a trustee is appointed who is charged with marshal-
ling all of the assets of the debtor, liquidating the assets, and eventu-
ally distributing the proceeds of the liquidation to the debtor’s creditors.
The process can take years and is governed by detailed statutory
requirements.

Chapter 11 of the Bankruptcy Code provides a framework for a formal,
court-supervised business reorganization. While the primary goals of
chapter 11 are rehabilitation of the debtor, equality of treatment of
creditors holding claims of the same priority, and maximization of the
value of the bankruptcy estate, chapter 11 can be used to implement a
liquidation of the debtor. Unlike the traditional common law assign-
ment for the bene�t of creditors (assignments are governed by state law
and may di�er from state-to-state), chapter 7 and chapter 11 bank-
ruptcy cases are presided over by a federal bankruptcy judge and are
governed by a detailed federal statute (the Bankruptcy Code).

IV. Advantages of an ABC

The common law assignment by simple transfer in trust, in many
cases, is a superior liquidation mechanism when compared to using the
more cumbersome statutory procedures governing a formal chapter 7
bankruptcy liquidation case or a liquidating chapter 11 case. Compared
to bankruptcy liquidation, assignments may involve less administrative
expense and are a substantially faster and more �exible liquidation
process. In addition, unlike a chapter 7 liquidation, where generally an
unknown trustee will be appointed to administer the liquidation pro-
cess, in an assignment for the bene�t of creditors, the Assignor can
select an Assignee with appropriate experience and expertise to conduct
the wind down of its business and liquidation of its assets. In prepack-
aged ABCs, where an immediate going concern sale will be implemented,
the Assignee will be involved prior to the ABC becoming e�ective. Fur-
ther, in states that have adopted the common law ABC process, court
procedures, requirements, and oversight are not involved. In contrast,

Annual Survey of Bankruptcy Law

352



in bankruptcy cases, the judicial process is invoked and brings with it
additional uncertainty and complications, including players whose
identity is unknown at the time the bankruptcy petition is �led, expense,
and likely delay.

In situations where a company is burdened with debt that makes a
merger or acquisition infeasible, an ABC can be the most e�cient, e�ec-
tive, and desirable means of e�ectuating a favorable transaction and
addressing the debt. The assignment process enables the Assignee to
sell the Assignor’s assets free of the unsecured debt that burdened the
company. Unlike bankruptcy, where the publicity for the company and
its o�cers and directors will be negative, in an assignment, the press
generally reads, ‘‘assets of Oldco acquired by Newco,’’ instead of ‘‘Oldco
�les bankruptcy’’ or ‘‘Oldco shuts its doors.’’ Moreover, the assignment
process removes from the board of directors and management of the
troubled company the responsibility for and burden of winding down
the business and disposing of the assets. Further, SEC requirements
obliging directors to disclose their involvement with companies that
have previously �led vor bankruptcy may not be triggered by an assign-
ment for the bene�t of creditors (however, this issue requires evaluation
by counsel with securities law expertise and is beyond the scope of this
article).

From a buyer’s perspective, acquiring a going concern business or the
speci�c assets of a distressed entity from an Assignee in an ABC sale
transaction provides some important advantages. Most sophisticated
buyers will not acquire an ongoing business or substantial assets from a
�nancially-distressed entity with outstanding unsecured debt, unless
the assets are cleansed either through an ABC or bankruptcy process.
Such buyers are generally simply unwilling to subject themselves to
potential contentions that the assets were acquired as part of a fraudu-
lent transfer and/or that they are a successor to, or subject to successor
liability for, claims against the distressed entity. Buying a going concern
or speci�ed assets from an Assignee allows the purchaser to avoid these
types of contentions and issues and to obtain the assets free of the As-
signor’s unsecured debt. Creditors of the Assignor simply must submit
proofs of claim to the Assignee and will ultimately receive payment by
the Assignee from the proceeds of the assignment estate. Moreover,
compared to a bankruptcy case where numerous unknown parties (i.e.,
the bankruptcy trustee, the bankruptcy judge, the United States
trustee, an unsecured creditors’ committee, and possibly others) will
become part of the process and where court procedures and legal
requirements come into play, a common law ABC allows for �exibility
and quick action.

From the perspective of a secured creditor, in certain circumstances,
instead of being responsible for conducting a foreclosure proceeding, the
secured creditor may prefer to have an independent, objective third
party with expertise and experience liquidating businesses of the type
of the distressed entity act as an Assignee. There is nothing wrong with
an Assignee entering into appropriate subordination agreements with
the secured creditor, liquidating the Assignor’s assets, and turning the
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proceeds over to the secured creditor to the extent that the secured
creditor holds valid, perfected liens on the assets that are sold.

In many instances involving distressed enterprises, an assignment for
the bene�t of creditors may be the best means for exiting a business
that has reached the end of its lifecycle by minimizing negative public-
ity, limiting the potential liability of o�cers and directors, and relieving
the o�cers and directors of responsibility for winding down the busi-
ness and disposing of its assets by entrusting that responsibility to
quali�ed, independent professionals. Additionally, the ABC process al-
lows buyers of going concerns and speci�c assets to acquire those assets
in an expeditious and e�cient manner and at the same time minimize
risks associated with the acquisition. Finally, in certain circumstances,
the secured creditors may determine that using the ABC process
provides the most signi�cant advantages compared to pursuing a
foreclosure.

As a common law liquidation vehicle that has been around for a very
long time, ABCs have been used over the years for all di�erent types of
businesses. In recent years in particular, ABCs have become a
particularly popular method for liquidating troubled dot-com, technol-
ogy, and healthcare companies. In large part, this is simply a re�ection
of the distressed nature of those industries. At the same time, ABCs al-
low for quick and �exible action that frequently is necessary in order to
maximize the value that might be obtained for a business that is largely
dependent on the know-how and expertise of key personnel. An ABC
may provide a vehicle for the implementation of a quick transaction
that can be implemented before key employees jump from the sinking
ship.

The liquidation process in an ABC can take many di�erent forms. In
some instances, negotiations between the buyer and the Assignee com-
mence before the assignment is made and a prepackaged transaction is
agreed on and implemented contemporaneously with the execution of
the assignment. This type of turnkey sale can e�ectively allow the
purchaser of a business to acquire the business without assuming the
former owner’s unsecured debt in a manner where the business opera-
tions continue uninterrupted.

In some instances, the Assignee may operate the Assignor’s business
post-ABC with the intent of selling the business as a going concern even
if an agreement has not been reached with a purchaser. However, the
Assignee must weigh the risks and costs of continuing to operate the
business against the anticipated bene�ts to be received from a going
concern sale.

In many cases, the distressed enterprise has already ceased opera-
tions prior to making the assignment or will cease its business opera-
tions at the time the ABC is entered. In these cases, the Assignee may
be selling the assets in bulk, or may sell or license certain key assets
and liquidate the other assets through auctions or other private or pub-
lic liquidation sale methods. At all times, the Assignee is guided by its
responsibility to act in a reasonable manner designed to maximize value
obtained for the assets and ultimate creditor recovery under the
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circumstances.

V. Involuntary Bankruptcy

Any time that an entity is failing to pay its obligations on a timely
basis, there is the risk that an involuntary bankruptcy petition may be
�led against it. The involuntary bankruptcy petition must be signed by
three or more creditors (unless there are fewer than 12 total creditors,
in which case, the involuntary petition may be signed by one or more
creditors) who hold unsecured claims against the debtor that are not
contingent as to liability or the subject of a bona �de dispute and which
amount, in aggregate, to at least $11,625.6 Upon the �ling of an invol-
untary bankruptcy petition, a summons is issued, requiring the debtor
to answer the petition within 20 days of service of the summons.7 If the
petition is not timely controverted by the debtor (or by another party
with standing to respond), the court will enter an order for relief against
the debtor. Otherwise, after trial, the court will enter an order for relief
against the debtor if the debtor is generally not paying its debts as they
become due (unless such debts are the subject of a bona �de dispute) or
within 120 days before the date of the �ling of the bankruptcy petition,
a custodian (including an assignee for the bene�t of creditors), other
than a trustee, receiver, or agent appointed or authorized to take charge
of less than substantially all the property of the debtor for the purpose
of enforcing a lien against such property, was appointed or took
possession.8

In the context of an out-of-court workout or liquidation, there is
always risk that an involuntary bankruptcy petition may be �led against
the debtor. Such a risk is substantially less, however, in connection
with an assignment for the bene�t of creditors because the bankruptcy
court is likely to abstain when a process (the assignment) is already in
place to facilitate liquidation of the debtor’s assets and distribution to
creditors. There is a policy favoring allowing general assignments for
the bene�t of creditors to stand.9 Accordingly, as discussed in greater
detail below, when a general assignment for the bene�t of creditors
made in good faith is in process, it is appropriate for a bankruptcy
court, faced with an involuntary bankruptcy petition against the as-
signor, to abstain from accepting jurisdiction and dismiss the case.10

611 U.S.C. § 303(b).
7Fed. R. Bankr. P. 1011(b).
811 U.S.C. § 303(h).
9See Brainard v. Fitzgerald, 3 Cal. 2d 157, 163, 44 P.2d 336 (1935) (‘‘Experience has

shown that this practice [general assignment for the bene�t of creditors made in good
faith] has much to commend it.’’); Muller v. Norton, 132 U.S. 501, 506, 10 S. Ct. 147, 148,
33 L. Ed. 397 (1889) (assignments are favored in the law and construed so that they may
stand rather than fall).

10See In re M. Egan Co., Inc., 24 B.R. 189, 9 Bankr. Ct. Dec. (CRR) 985 (Bankr. W.D.
N.Y. 1982); In re Artists’ Outlet, Inc., 25 B.R. 231, 9 Bankr. Ct. Dec. (CRR) 1201, 7 Collier
Bankr. Cas. 2d (MB) 928 (Bankr. D. Mass. 1982); and In re Bailey’s Beauticians Supply
Co., 671 F.2d 1063, 6 Collier Bankr. Cas. 2d (MB) 170 (7th Cir. 1982).
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VI. While ABCs Can Be Thrown into Bankruptcy, Substantial
Authority Supports the Bankruptcy Court’s Abstention from Exercising
Jurisdiction and Dismissal of Involuntary Bankruptcy Cases Filed
When a Proper Assignment Proceeding Is in Process

Bankruptcy Code § 305(a), entitled ‘‘Abstention,’’ provides in relevant
part that: The court, after notice and a hearing, may dismiss a case
under this title, or may suspend all proceedings in a case under this
title, at any time if . . .the interests of creditors and the debtor would
be better served by such dismissal or suspension. . .. 11 U.S.C. §
305(a).11

‘‘Section 305 of the Bankruptcy Code recognizes that there are situa-
tions under title 11 where it would be proper for the Bankruptcy Court
to decline jurisdiction.’’12 Moreover, courts have held that section 305 is
designed to enhance the Bankruptcy Court’s power to abstain from ac-
cepting jurisdiction.13

In context of an involuntary bankruptcy, ‘‘[e]ven though the basis for
an involuntary case has been established, it must be determined
whether an order for relief should be entered or the case should be
dismissed under 11 U.S.C. § 305.’’14 Broadly speaking, the question to
be addressed, in determining whether abstention from jurisdiction and
dismissal of the case is appropriate, is whether the interests of creditors

11With regard to the interests of the debtor, ‘‘[o]bviously when the debtor is involun-
tarily thrown into bankruptcy during a pending out of court arrangement, the debtor’s
interests would be better served by allowing the debtor’s choice of method to proceed;
Code § 305 recognizes this approach.’’ In re Artists’ Outlet, Inc., 25 B.R. 233-34, quoting
In re Pine Lake Village Apartment Co., 16 B.R. 750, 753 (Bankr. S.D.N.Y. 1982). As
discussed below, courts consider a wide variety of frequently overlapping factors in
determining the interests of creditors.

12Matter of Fitzgerald Group, 38 B.R. 16, 17 (Bankr. S.D. N.Y. 1983); International
House of Pancakes, Inc. v. American Druggists’ Ins. Co., 22 B.R. 926, 928 (Bankr. N.D. Ill.
1982) (‘‘The adoption of the Abstention doctrine by § 305 of the Bankruptcy Code is a cod-
i�cation of the well-recognized fact that there are instances where it appears to be proper
for the Court to decline jurisdiction.’’).

13See In re Fast Food Properties, Ltd. No. 1, 5 B.R. 539, 540 (Bankr. C.D. Cal. 1980)
(the enactment of the Bankruptcy Reform Act of 1978 and, speci�cally, § 305 re�ect that
§ 305 is designed to enlarge the court’s power to abstain from accepting jurisdiction and
dismiss a case, rather than restricting the court’s power to dismiss); In re Bellucci, 119
B.R. 763 (Bankr. E.D. Cal. 1990) (Stating with regard section 305 that the ‘‘[l]egislative
history clari�es that Congress was deliberately rejecting the general rule that courts with
jurisdiction over a matter must take jurisdiction. S. Rep. No. 95-989, 95th Cong. 2d Sess.
35 (1978); H. Rep. No. 95-595, 95th Cong., 1st Sess. 325 (1977) U.S. Code Cong. & Admin.
News 1978 p. 5787.’’); see also In re Spade, 258 B.R. 221 (Bankr. D. Colo. 2001), decision
a�'d, 269 B.R. 225, 47 Collier Bankr. Cas. 2d (MB) 582 (D. Colo. 2001) (‘‘The legislative
history of § 305 is an untrustworthy indicator of Congress’ intent regarding the scope of a
court’s discretion in § 305 matters as courts have interpreted the Committee’s report
di�erently. ‘‘The Court in Spade, after engaging in an extensive survey of the cases ad-
dressing § 305, held that a bankruptcy court has broad discretion to consider a wide vari-
ety of factors in determining whether to abstain under § 305.).

14In re Tarletz, 27 B.R. 787, 793 (Bankr. D. Colo. 1983). See also In re Williamsburg
Suites, Ltd., 117 B.R. 216, 218 (Bankr. E.D. Va. 1990) (‘‘Dismissal pursuant to § 305 is
appropriate even when petitioning creditors have established a case for an involuntary
bankruptcy.’’).
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and the debtor would be better served by dismissal.15

In determining whether to abstain from exercising jurisdiction and
dismiss a case under Section 305, courts consider a wide variety of
frequently overlapping factors, including: (1) e�ciency and economy of
administration and avoiding an unnecessary duplication of e�orts and a
waste of time and resources; (2) whether an alternative means is avail-
able for achieving an equitable distribution of the assets; (3) whether a
non-federal insolvency has advanced so far in those proceedings that it
would be costly and time consuming to start afresh with the federal
bankruptcy process; (4) whether federal proceedings are necessary to
reach a just and equitable solution; (5) the lack of any advantage to
creditors by invoking federal bankruptcy jurisdiction and/or the lack of
prejudice to parties resulting from abstention and dismissal; (6) the ex-
istence of minimal assets to administer; and (7) the motivation and/or
purpose of the parties seeking to invoke federal bankruptcy
jurisdiction.16

Generally, courts will abstain from exercising jurisdiction and dismiss
involuntary bankruptcy petitions �led after the debtor has made an as-
signment for the bene�t of creditors. A pending assignment proceeding
constitutes an alternative means available for achieving an equitable
distribution of the assignor’s assets.17 ‘‘Dismissal or a suspension would
ordinarily be warranted under this section [11 U.S.C. § 305(a)(1)] if an-
other forum is available to protect the interests of both parties or there
is already a pending proceeding in a state court (e.g., assignment for
the bene�t of creditors).’’18

It should be kept in mind that when the current Bankruptcy Code
was initially enacted, section 305(c) prohibited any appeal from a bank-
ruptcy court’s decision to abstain from jurisdiction and dismiss the case.
This has been changed. Pursuant to the Judicial Improvements Act of
1990, Pub. L. 101650, section 305(c) now permits district court and
bankruptcy appellate panel review of a bankruptcy court’s section 305

15See 11 U.S.C. § 305(a); In re O'Neil Village Personal Care Corp., 88 B.R. 76, 79-80
(Bankr. W.D. Pa. 1988); In re Michael S. Starbuck, Inc., 14 B.R. 134, 135 (Bankr. S.D.
N.Y. 1981). ‘‘The decision to dismiss under § 305 is discretionary, and must be made on a
case-by-case basis.’’ In re O'Neil Village Personal Care Corp., 88 B.R. 76, 79; see also In re
Fitzgerald Group, 38 B.R. 16, 17; In re Artists’ Outlet, Inc., 25 B.R. 231, 232-33; In re
Spade, 258 B.R. 221, 231.

16See In re Spade, 258 B.R. 221, 231, and see 230-238 (‘‘Clearly, the historical and
contemporary trend in § 305 case law permits courts to consider a wide variety of factors
relevant to the facts of the particular case in determining whether to abstain under §
305.’’); In re Artists’ Outlet, Inc., 25 B.R. 231, 232-34; O'Neil Village Personal Care Corp.,
88 B.R. 76, 79-80; In re Mazzocone, 200 B.R. 568, 575 (E.D. Pa. 1996); In re Fax Station,
Inc., 118 B.R. 176, 177 (Bankr. D. R.I. 1990); In re Fitzgerald Group, 38 B.R. 16, 18; In re
Trina Associates, 128 B.R. 858, 867 (Bankr. E.D. N.Y. 1991).

17See Credit Managers Assn. v. National Independent Business Alliance, 162 Cal. App.
3d 1166, 209 Cal. Rptr. 119 (2d Dist. 1984) (an assignment for the bene�t of creditors is a
liquidation alternative to a federal bankruptcy case).

18In re Mineral Hill Corp., 16 B.R. 687, 688 (Bankr. D. Md. 1982); see also In re M.
Egan Co., Inc., 24 B.R. 189, 191-92 (Bankr. W.D. N.Y. 1982); In re Artists’ Outlet, Inc., 25
B.R. 231, 233.
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dismissal order, while speci�cally prohibiting further appellate review
by courts of appeal and the United States Supreme Court.19 Accord-
ingly, certain decisions made prior to the amendment of Section 305(c)
adopting a more restrictive view of the use of section 305 based on a
lack of any ability to appeal should be considered in light of the
amendment.

Under 11 U.S.C. §§ 707(a) and 1112(b), the court may dismiss an in-
voluntary bankruptcy case for ‘‘cause’’. The court’s power to dismiss for
cause is not limited to those examples speci�cally set forth in section
707(a). Section 707(a) (in a chapter 7 case) and § 1112(b) (in a chapter
11 case) may be used to dismiss an involuntary bankruptcy petition.20

VII. The Assignee Has Standing to Respond to an Involuntary
Bankruptcy Petition by Bringing a Motion for Abstention and
Dismissal

Under the common law of assignments governing assignments in Cal-
ifornia, the Assignee stands in the place of the Assignor, holds all of the
Assignor’s former assets, should be considered the ‘‘legal representa-
tive’’ of the Assignor and trustee for all Assignor’s creditors, and is
charged with the duty to defend the property in its hands against all
unjust adverse claims.21 In In re A & B Liquidating, Inc., the court held
that ‘‘[i]n light of an assignees responsibilities and interests,. . .absent
the �ling of an answer by the Debtor, the assignee for the bene�t of
creditors has standing to �le an answer [in response to an involuntary
petition].’’22

VIII. Recovery of Preferences in Assignment Proceedings

The California preference statute, Cal. Civ. Proc. Code § 1800, is

1911 U.S.C. § 305(c); see Matter of Axona Intern. Credit Commerce Ltd. (Formerly
Bancom Intern. Ltd.), 924 F.2d 31, 32 (2d Cir. 1991).

20See In re MacFarlane Webster Associates, 121 B.R. 694 (Bankr. S.D. N.Y. 1990); In
re ABQ-MCB Joint Venture, 153 B.R. 338, (Bankr. D. N.M. 1993) (In this case, the court
considered dismissal under both section 305(a)(1) and section 707(a) and elected to rely
only on section 305(a) in dismissing the involuntary petition).

21See Credit Managers Association of Southern California v. National Independent
Business Alliance, 162 Cal. App. 3d 1166, 1170-73, citing Francisco v. Aguirre, 94 Cal.
180, 183, 29 P. 495 (1892).

22In re A & B Liquidating, Inc., 18 B.R. 922, 8 Bankr. Ct. Dec. (CRR) 1199, 6 Collier
Bankr. Cas. 2d (MB) 342, Bankr. L. Rep. (CCH) ¶ 68866 (Bankr. E.D. Va. 1982), citing
Wood v. Natural Soda Products Co., 31 F.2d 110 (C.C.A. 9th Cir. 1929) and In re Morosco
Holding Co., 296 F. 516 (S.D. N.Y. 1924). Bankruptcy Rule 1011(a) states: ‘‘[t]he debtor
named in an involuntary petition. . .may contest the petition.’’ Fed. R. Bankr. P. 1011(a).
In In re A & B Liquidating, Inc., the Court determined that Maryland law gave the as-
signee the authority to prosecute legal proceedings and that the assignee, accordingly,
had standing to �le an answer to an involuntary petition. Under California law, it is the
holder of all the former rights of the assignor and the ‘‘legal representative’’ of the as-
signor, the assignee has standing to bring a motion requesting that the bankruptcy court
abstain from exercising jurisdiction over and dismiss an involuntary bankruptcy petition
�led against the assignor.
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entitled ‘‘Right of Assignee of General Assignment for Bene�t of Credi-
tors to Recover Transfer of Property.’’ A comparison of this statute with
the bankruptcy preference statute, Bankruptcy Code § 547, indicates
that the state law was patterned upon and is substantially the same as
the federal statute.

The California preference statute is not unique. While a majority of
states do not prohibit preferences, Professor David A. Skeel, in his
article Rethinking the Line Between Corporate Law and Corporate Bank-
ruptcy, 72 Tex. L. Rev. 471 at 556 (1994), lists twenty-two states with
provisions for avoidance of preferences, many of them going back more
than 100 years. Not all of these statutes are consistent with the provi-
sions of the Bankruptcy Code, and many have di�erent ‘‘reach back’’
periods for avoidance from that provided in California or in the Bank-
ruptcy Code. In addition to the state preference laws, section 5(b) of the
Uniform Fraudulent Transfer Act provides for the avoidance of prefer-
ences to insiders. California and a number of other states that have
enacted the UFTA have deleted section 5(b) as unnecessary since they
already have a separate preference law. Preference laws, like fraudu-
lent transfer laws, are not unique to bankruptcy law and are not in
con�ict with the provisions or purposes of the bankruptcy law.

Preference avoidance is no more a distinctive feature of bankruptcy
law than is fraudulent transfer avoidance, judicial lien avoidance,
unperfected security interest avoidance, or other provisions that are
designed to achieve equality of distribution among creditors of the same
class. Since state preference statutes like state fraudulent transfer
statutes are designed to achieve equality of distribution among credi-
tors, they are not, in principle, in con�ict with the bankruptcy law and
are not to be invalidated without a clear and de�nite expression of such
intent by Congress. State preference and fraudulent transfer laws may
co-exist with the Bankruptcy Code and may be utilized by trustees in
bankruptcy when they are more advantageous to the bankruptcy estate
than the Bankruptcy Code’s preference or fraudulent transfer
provisions.23

IX. The Bankruptcy Code Recognizes the Viability of State Statutes
Regulating Liquidation of Insolvent Debtor Estates

Bankruptcy Code § 101(11) de�nes the term ‘‘custodian’’ as including
a receiver or a trustee or an assignee under a general assignment for
bene�t of creditors. Bankruptcy Code § 303(h) provides that the bank-
ruptcy court shall enter an order for relief in an involuntary case if,
within 120 days before the date of the �ling of the involuntary petition,
the custodian was appointed or took possession of substantially all of
the debtor’s assets. Bankruptcy Code § 543(b) provides that a custodian
appointed within 120 days prior to the �ling of a bankruptcy petition

23See Miller v. New Orleans Acid Fertilizer Co., 211 U.S. 496, 29 S. Ct. 176, 53 L. Ed.
300 (1909); In re Rexplore Drilling, Inc., 971 F.2d 1219 (6th Cir. 1992); In re Kenval
Marketing Corp., 69 B.R. 922 (Bankr. E.D. Pa. 1987).
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must turn over the property of the debtor and make an accounting to
the bankruptcy trustee, unless, under § 543(d) the bankruptcy court, ‘‘if
the interests of creditors’’ would be better served by permitting a
custodian to continue in possession of such property, excuses compli-
ance with the turnover and accounting requirements. Bankruptcy Code
§ 305 provides that the bankruptcy court may dismiss or suspend any
proceeding under the Bankruptcy Code if the interests of creditors and
the debtor would be better served by such dismissal or suspension.

These bankruptcy provisions re�ect a congressional intent generally
to preserve the validity of state receivership statutes as well as less
intrusive state statutes regulating and governing voluntary assign-
ments for bene�t of creditors.

X. Distribution Scheme in ABCs

Under California law, an assignee for the bene�t of creditors must set
a deadline for the submission of claims. Notice of the deadline must be
disseminated within 30 days of the commencement of the assignment
and must provide not less than 150 and not more than 180 days notice
of the bar date.24 Once the assignee has liquidated the assets, evaluated
the claims submitted, resolved any pending litigation to the extent nec-
essary prior to making distribution, and is otherwise ready to make dis-
tribution to creditors, pertinent statutory provisions must be followed in
the distribution process. Generally, California law ensures that taxes
(both state and municipal), certain unpaid wages and other employee
bene�ts, and customer deposits are paid before general unsecured
claims.25

Particular care must be taken by assignees in dealing with claims of
the federal government. These claims are entitled to priority by reason
of a catchall type statute, which entitles any agency of the federal
government to enjoy a priority status for its claims over the claims of
general unsecured creditors.26 In fact, the Federal statute provides that
an assignee ‘‘paying any part of a debt of the person or estate before
paying a claim of the Government is liable to the extent of the payment
for unpaid claims of the Government.’’27 As a practical result, these pay-
ments must be prioritized above those owed to all state and local taxing
agencies.

In the state of California, there is no comprehensive priority scheme
for distributions from an assignment estate like the priority scheme in
bankruptcy or priority schemes under assignment laws in certain other
states. Instead, California has various statutes which provide that
certain claims should receive priority status over general unsecured
claims, such as taxes, priority labor wages, lease deposits, etc. (discussed
below.) However, the order of priority amongst the various priority

24Cal. Code Civ. P. § 1802.
25See §§ 1204 and 1204.5; see also Cal. Rev. & Tax Code § 6756.
2631 U.S.C. § 3713.
2731 U.S.C. § 3713.
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claims is not clear. (Note that determining the order of priority amongst
priority claims becomes merely an academic exercise if there are suf-
�cient funds to pay all priority claims.). Secured creditors retain their
liens on the collateral and are entitled to receive the proceeds from the
sale of their collateral up to the extent of the amount of their claim.
Thereafter, distribution in California assignments for the bene�t of
creditors is generally made in accordance with the following priorities:
(1) obligations owing to the U.S. (31 USC § 3713); (2) the costs and ex-
penses of the Assignment, including the assignee’s fees, legal expenses
and costs of administration; (3) priority wage and bene�t claims28 (CCP
§ 1204); (4) state tax claims, including interest and penalties for sales
and use taxes, income taxes and bank and corporate taxes (Cal. Rev. &
Tax Code §§ 19253 and 26312,);29 (5) security deposits up to $900 for
the lease or rental of property, or purchase of services not provided
(CCP § 1204.5); (6) unpaid unemployment insurance contribution,
including interest and penalties (Cal. Unemp. Ins. Code § 1701); (7)
State of California, Department of Fish and Game, for all monies owing
the State for the sale of licenses and license tags (Cal. Fish & Game
Code § 1058); and (8) general unsecured claims.30 Interest is paid on
general unsecured claims only after the principal is paid for all
unsecured claims submitted and allowed and only to the extent that a
particular creditor is entitled under contract or judgment to assert such
claim for interest.

If there are insu�cient funds to pay the unsecured claims in full,
then these claims will be paid pro rata. If unsecured claims are paid in
full, equity holders will receive distribution in accordance with their
liquidation rights. No distribution to general unsecured creditors should
take place until the assignee is satis�ed that all priority claims have
been paid in full.

XI. Conclusion

Assignments for the bene�t of creditors can be particularly useful
when fast action and/or industry expertise is needed in order to capture
value from the liquidation of the assets of a troubled enterprise. The
ABC process may allow the parties to avoid the delay and uncertainty
of formal federal bankruptcy court proceedings. In many instances
involving deteriorating businesses, management engages in last-ditch
e�orts to sell the business in the face of mounting debt. However,

28This section includes all of the following, only to the extent of $4,300, earned within
90 days before the making of the assignment: Wages, salaries, or commissions, including
vacation, severance and sick leave pay earned by an individual, sales commissions,
unsecured claims for contributions to employee bene�t plans. CCP § 1204.

29These tax code sections speci�cally state that they do not give a preference over any
recorded lien that attached prior to the date when the State records or �les its lien.

30The claim of a tenant to any payment or deposit of money the primary function of
which is to secure the performance of a rental agreement for other than residential prop-
erty shall be prior to the claim of any creditor of the landlord, except a trustee in
bankruptcy. Ca. Civ. Code § 1950.7.
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frequently the value of the business is diminishing rapidly as, among
other things, key employees leave. Moreover, the parties interested in
acquiring the business and/or assets will only move forward under cir-
cumstances where they will not be taking on the unsecured debt of the
distressed entity along with its assets. In such instances, an assignment
for the bene�t of creditors can be a viable solution.
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